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the order of reference” to Full Bench by 1905 





‘he following 
Maclean O, J., Harington and Bodily JJ.:— 
“The Plaintiff is suing for damages for an alleged breach of 
Contract for the sale and purchase of silver bars. There were 
=- several contracts, all in the same form. ‘They are set ont in the 
paper-book, On their face ti 
gontract. "The defendant alleges they were merely contracts for 
differences, and, in effect, were wagering contracts, and he cl 
to be entitled to go into evidence to prove this. The plaintiff 
contends that, haying regard to the decision of a Division Bench of 
this Court in the case of Jugyernenth Sewbwr v. Ram Dynl?, the 
defendant cannot do this, whilst the defendant urges that he is 
so entitled, having regard to the observations of their Lonlships 
| of the Privy Council in the case of Kong Yeo Lowe $ Co. v. Lowjec 
yee. The case of Suygernanth Soeur v. Raw Dyal 
was not followed by the Madras High Court іп the case of Extoor 
Done v. Fenkata Subba Rax*, or by the Bombay High Court in 
the саве of Жанр Chand Hem Chand v. Champsi Uger Chand . 





у appear to be ordinary mercantile 


























Incidentally the question was touched upon in the case of 
© M, H. Tod v. Lakhmi Das Pursottam Dus®. We incline to th 
opinion that the case of Juggernanth Seeing v. Ram Dyal, 


(1863) 1.13. © Cat. 701. 
(1901) & OWN. 718: LR. 25 LA. 200. 
(1804) LLR. 17 Mod. 450 (451). 
(1885) LLR, 12 Bom. 555. 

(1802) LLR. 10 Bom. 44. 








as law." ^ 





"The following judgments were delivered :— 

Млетнах C. J.—The question submitted to us is whether 
the decision in the čase of. Jwggeraanth Sewhos v. Ram Dyal and 
others* сап now be regarded as law. With every respect to the. ^ 
learned. Judges. who decided that ease, [should have been of opini- 
ор, apart from the expression of judicial opinion іп the case, which 
T shall refer to in-a moment, that, upon the trae construction of 
Sec. 92 of the Indian Evidence Act, and specially having regard 
to proviso(1) of thatsection, that ease bad not been properly decid- _ 
ed. Tt seems to t tho learned Judges have not given suffi- 
cient effect to. the proviso in question. Without going into detail, - 
it seems to me that it той bo: very difficult to hold that the case 

ove did not fall within the precise terms of that proviso, But if 
there were any doubt upon. seems to me that that doubt 
is set at rest by the observations of their Lordships of the Judicial 
Committee in the ease of Kony Yee Lone & Co. v. Lowjee Nanjre! 
One can hally suppose that the learned Judges who then 
composed that Committee in making the observations they did, 
could have lost sight of the provisions of Sec, 92 of the Evidence. 
Act, which is as binding in Rangoon, as in Calcutta, Their 
Lordships say “ two parties may enter into a formal contract for 
the sale and purchase of goods at a given price, and for their 
delivery at a given time, But if the circumstances are such as 
to warrant the legal inference that they never intended any 
actual transfer of goods at all, but only to pay or receive money 
between one another according as the market price of the goods 
should vary from the cantract price at tbe given time, that is, _ 
not a commercial transaction, but a wager on the rise or fall of 
the market. The question is of which nature were the dealings 
which formed the consideration for the notes sued on? Were 
they for genuine purchase of rice, or only for payment of money | 


^ (1883) LLR, 9 Cal. 791. 




















+ (1901) 5 OWN. 714; 1.8, 28 Г.А. 239. < 
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' ont or the other according to the changes and chances of the 
market?” How is the Court, in adjudicating ой the case to 
ascertain what the circumstances are or what the real nature of 
the dealings was, unless the party who sets up that it is a wager- 
‘ing contract is allowed to go into evidence upon the matter * 
"Under See. 30 of the Contrast Aet, agreements by way of wager 
‘are void. How is the Court to arrive at а decision whether or 
not an agreement is void on the gronnd that it is by way of 
7 wager unless it is open to the party, who sets up that it is, to go 
into the evidence? Upon these grounds I think that the question 
7 referred to us must be answered in the negative, namely, that 
the case mentioned in the question submitted «анші be regarded 
аа ау and that with this intimation of our opinion the case 
must go back to the Referring Court. ‘The costs of this re- 
ference will be loft to that Court to deal with. 
Buerr J—T agree with the Chief Justice. 
Вткених J,—L also agree With the Chief Justi 
Mire. J.I also agree with the Chief Justic 
Woodkovrn J.—I agree that the question referred to the 
‘Pall Bench should be answered in the negative. The 
lence whieh is embodied in the first paragraph of Sec. 02 of the 

Indian. Evidence Act pre-supposes the valid 

evidenced by the documents to which that rule is to be a 

If, therefore, that validity із impeached, it is no de 

to point to the apparent rectitude of the doc 

to claim protection from enquiry under a rule which exists 

‘against the contradiction and variance of the terms only of 

those instruments the validity of which is not in question. 
н Ti such cases, the Court is not bound by what has bee 

Gribed as the mere paper expressions of the parties and ix not 
precluded from inquiring into the real natare of the transac- 
tion between them. - The first proviso to that кесі fore, 
declares that any fact may be proved which would invalidate 
‘any document. 

‘To prove that a centract is void as by showing that it is 
An agreement by way of wager is to invalidate it. It has been 
suggested however, that the only cases in which oral evidence 
may be given to invalidate a document are those specifically 
mentioned in proviso (1), namely, frand, intimidation, illegality, 























ale of evi- 











y of the transactions 
plied. 
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вец Майы бая. 
Badascok Kotar, 














only. yoi then that; as has been argued, the present 
it is 
unnecessary to consider), it is still within tbe words of the 
proviso, The admissibility, therefore, of such evidence as that 
which the defendant seeks to.zive in this case is not only uot 
in See. 92 but. 
goisol by the first proviso tn that section. 
Messri: Mannel and Agareatla Attorneys for the Appellant, 
Mr, N, C. Bore Attorney for the Respondent, 








orn, 

The ц Шшіміміну of oral evidence to vary the terme of 
a written doen Пеннет weston of av e өзімше 
and le governsd ur Oral evidence to be wdminillo: 
jw anoh oues шам. come or other of tho provisions of this section. 





nterprotntion of 48 Iii Е Ре Act ie the subject of tbis Full Bench ~ 
iue and ihe (wo! тиін lute decided ін the cave will be found in the fud 
mesh of Sir Jobn Weodrote J. Тыс quostlaos decided were hot new quenlionr 
Ta Zepyermath v. Ham Dya! (1851) T. L. R. OC, TOU Mr. Sale (wow. Sir Beophan 

©; Gale) өңге thai, although evidence wan not sdniasile to lor or vij. 
tia forma of written Sontenct, was win uio for the parpese of showing 
дереу; but hie contention was overruled by the Court. Tn 1001 the cane 

1 of Kong Yee Lene J- Qu. v. Іледе None (1001) 20 C. 401 s e, 28 1. A. 280 
tras decided by the Pry Council. But that сөне did vot Im expr 

Wrerrule, the decision of Une Омса High Court bn Juggernath Y, Ram Dyal, 
beg no боз the effec of te Privy Council case fa to wenken very inuch 
Ua authority of thet eme, Then came tho cate of Eadasook отту v. Beni- 
maahad Dus, before Me. Justice Sale fn 1004 who on the ground that the 
uot Zupporsethv. Bain Dyel vna Wii on ht hd. Web ces] erie 
Та woch cones was Іодацаа On appeal the appellate Court referred 
the matter om Fall Hench. The Judgment of fale J. avd the order of 
eferenen wil be found in pp. 438,490 of the report respectively. 
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AMRITA LAL HAZRA ахь ornExs 
v 


^ KING-EMPEROR. 
(Reported in Г. DR. 49 Cal. 957, 995—999 ; 1013—1015 ; 





1092—1036. һә. 21 C.L.I., 331, 853—396 ; 365—367: 372 
—425,— 19 C.W.N. 677, 691—693 ; 700—101 ; 703—705]. nae 
‘Phe judgment of the Court was delivered by TED 
Мооккюкьк J.— * T S x S 


= At the trial before the Sessions Judge, evideneg was adduced 
by Ше prosecution to` establish that some of the accused 
had associated with Pulin Behary Duk in 1908 or 1910 
and that they had been seen from time tot time in the 
premises of the Dacca Anusilan Samiti-whereof Pulin Behary 
Das was the leader. Exception was taken on behalf of 
the defence, to the admissibility.-af-this evidence, but the 
objection was overruled. The objection has been reiterated 
cit this Court, and we have beei iüvited to pronounce a 
«есі on the point. Evidence bas Been adduced to prove that 
Pulin Behary Das and somo of his associates were convicted in 
1012 of offences under section 121A of the Indian Penal Code, 
Hab no evidence has been given as to the nature of the activities 
of the Samiti, of the different grades of its members and of the 
extent of their participation іш the ultimate aims and purposes 
of the society; proof, in these respects could, indeed, be hardly 
tempted without reproduction of the volumi 
"Масей at the trial of the Dacca Conspiracy Case. 
LESION Dave clicited in erom-examination of the prosecution 














| Witnesses that the activities of the Anusilan Samiti were not 


known to have been in any way сөшшесіей with bombs. In 
these circumstances, we have to decide whether evidence was al- 
missible to prove that some of the present accused had іп 1908 or 









1910 associated 
Yagod іп 01 play or in other arsuits on the Samiti 
premises, In our opinion, the evidence was inadmissible and 


should have been excluded. The prosecution las relied upon 
section Uf of the Indian Evidence Act which is in these terms. 
“Facts showing the existence of any state of minde—such as 
intention, knowledge, good faith, negligence, rashness, ill-will or 








explanation to the section, which is absolutely fatal to their. 
argument, has been completely overlooked; “ A fact relevant as 
showing the existence of a relevant state of must show 
that (Ле state of mind crists, ust generally bul in reference to 
the particular matter in question.” We invited the counsel for 
prosecution to explain how evidence of association with Pulin 
Behary Dacia 1908 or presence in his Samiti, could have any ^ 
relevency with reference to the particular matter in question 
before us, namely, hh the first four accused 
had assembled in the room, rented by Sasanka, on the night of 
: the 20th November, 1913 ; but not even a plausible answer was 

М attempted. — Illostrations (i), (î), (о) and (p) also plainly indicate 
that the contention of the prosecution is vot well-founded. Nor 

саһ the prosecation derive any assistance from section 15 
of the Indian Evidence Act, which i» in these terms, — 
“Where there is a question, whether an act was accidental 
or intentional or done with a particular knowledge or 
intention, the fact that such act formel part of a series of similar 
‘occurrences, in each of which the person doing the act was 
concerned, i» relevant.’ Reference, however, was made tou 
number of judicial decisions which throw light upon the questions 
in controversy, and particularly to A/forney Genera? v. Makin," 
Blake. Albion Life Asxucance®, К. v. Rhodes.® Р. v. Wyatt: 

x Juv. Bowls, R. v. Fisher, Rov. Elli, R.v. Вай", R. vi 
Reiley”, В. v. Shettker’®, R. v. Hunt’, R. v. Geering!?, 
Jt. v. Garner, В. v. Colton’, R. v. Jones!?, R. v. Ollis 
No useful purpose would be served by an analysis of the 
special facts of cach of these cases, but the principles deducible 































? (1801) A. C. 57; 17 Cox 





з (1878) 4. C. P. D. 04. 














> (4809) 1 Q B. 77. * (1904) к. в.а. 1 
^ (1006) 2 К.в. 960. * (1910) t К. B. 149, igi 
з (1910) 2 K B. 746. 2 ama) 4.0.47. 
* (1913) 3 K. B. 468. хе (1914) 1 K. BAL 
ıı (1820) 3 B. & AML 066, 22-8. + (1840) 15 L J. M. C. 215, 
485; 1 SL TE N. S IT з (1504) 2 F, & P, 081. 
** (1873) 12 Cox. 400. + (1877) 14 Cox. 
ica Q)2QX3 78 + 
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‘therefrom as to tbe law administered in England, may be briefly 
^ formulated. Facts similar to but not part of the same transac- 
tion as the main fact, are not, in general, admissible to prove 
dither the occurrence of the main fact or the identity of its author. 
But evidence of similar facte, although in general, inadmissible 
to prove the main faot or the connection of the parties therewith, 
in receivable after evidence alîunde on these points has been 
given, to show the state of mind of the parties with regard to 
suoli fact; in other words, evidence of similar facts may be 
a received to prove a party's knowledge of the nature of the 
faot or transaction, or his intent with respect there 
general, whenever it is necessary to rebut, even by antic 
the defence of accident, mistake, or other innocent eon 
mind, evidence that the defendant bas been concerned in a 
systematic course of conduct of the same specific kind as that 
іш question may be given, То admit evidence under this head, 
however, the other acts tendered must be of the same specific 
kind as that in question amd not of a different character and 
777 the acts tendered must also have been proximate in point of time 
to that in question. It is plain that the principles thus formula- 
ted are of no assistance to the prosecution. The view we take 
is consistent with the decisions im Amperor v. Fyapoory', 
Manukura v. Queen-Empress® ; Baharuddin v. Emperor 5; 
Giridhari Lal v. Emperor’; and Emperor v. Debendra Proval®, 
With reference to the case last mentioned, it may be noted that 
the Court properly declined to follow 2. у. Holt", which is no 
Jonger authority: Z^ v. Smith.?, We hold, accordingly, that 
the evidence of association with Pulin Behary Das and the 
| Anusilan Samiti are irrelevant, for the purposes of proof of the 
| conspiracy charged in this case, and should not have been 
admitted. 


ж * * E * . * * 


„Considerable stress, however, has been laid by the prosecution 
upon a list of names in cipher, found in the breast-pocket of a 

















\ (1881) L L. R. 6 Cale. 655; ^ (1900) 1. L. R. 36 Calo. 573; 
8 C. LR. 197. 90. L 3, 610. 

з (1800) I. L. R, 27 Cale. 139, 5 (1860) Bell 250, 8 Cox, 411 
" у (1913) 18 O. L. J. 579. " (1905) 20 Cox 804; 


* (1000) 11 Or. L J. 428. 92 L. T. 208, 


115 
Amrita Lal Паша 


King-Emperor, 


uring the search of the room of 


ейткені of th document has not been 
“identified. "The cipher list was not put to Jatindm Chandra , 












document had not been put to the witness in Court, because he 
had failed to recognise the handwriting when it was shown to 
him outside. We observe, however, that notwithstanding these 
ciroumstances, the Sessions Judge proceeded in his judgment, 
to compare the document with the writing on the post cards, 
with а view to determine whether it was in the handwriting of 
Dinesh. ‘This is a course which has not commended itself to 
high authority: Barindra v. Emperor’, Kurali Prasad v: 
Anantaram.* Whether the cipher list, however, was or was not. 
written by Dinesh-himself, is not very material for the present 
enquiry. It bas been deciphered and turns out to be a list of 
names of persons, who apparently paid a small monthly ~ 
subscription for some purpose undisclosed. Тһе defence has 
suggested that this was probably a list of subscribers to the 
library which Sasanka kept in the room; it has also been urged 
b that, in any event, the list does not connect Dinesh with any 
criminal conspiracy. This is perfectly true, yot өше cannot but. 

observe that it would have materially helped the case for the 

defence it Dinesh bad offered a true explanation of the real 
mature and purpose of this apparently harmless document, = 
instead of suggesting the very improbable theory that it had 
been planted in his coat pocket by an unscrupulous Police вру. 
In this connection reference may usefully be made to the 
Ж following observations made by Tindal C.J. in R.v. Frost.” 
“On the part of the prisoner, the learned Counsel who appear 

for him state, and I think they are justified in so stating, that 
he is not bopnd to show what was the object or purpose or intent „ 
of the acts that were undoubtedly done by the prisoner at the 
bar. His Counsel say, the offence charged against him must be. 
proved by those who made the charge, that he stands only to 


2 (1909) 1.1. R. 37 Cale, 407 (503); 14 C. W. N. 1114 (1188). 
(1871) 8 8.1. R 400 (502); 16 W. R, P. €. 
(1500) 4 St. те. N. S, 85 (443); 9 C. & P. 
























з 2 Moody С. C, 140, 1 
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hear tho evidence that is given against him, and, therefore, he 
fs pot bound to show at all or in any way whatever, what his 
real object or design was. Undoubtedly, the proof of the case 
“against the prisoner must depend for its support, not upon the 
absence or want of any explanation on the part of the prisoner 
himself, but upon the positive affirmative evidence of his guilt 
| (hati given by the Crown. It is not, however, an un- 
| reasonable thing, and it daily occurs ip investigations, both civil 
‘and criminal, that if there is a certain appearance made out 
|, against a party, if he is involved by the evidence in a state of 
considerable suspicion, he is called upon, for his own sake and 
his own safety, to state and to bring forward the circumstances, 
Whatever they may be, which might reconcile such suspicious 
‘Appearances with perfect innocence.” In this particular case, 
however, as we have already said, the document, though in 
Cipher and thus caleulats to excite suspicion, does not, when 
deciphered, incriminute the accused in whose.passession it was 
found, Reference has lastly been made to the fact that the 
=pame of Dinesh appears in a list found at the search of the 
house of one Madan Mohan Bhoumik. This evidence is 
Valuoless, but the Sessions Judge has also correctly held that 
it is not admissible against the accused. Nothing is known of 
Mailan or of his activities, except that his name appears amoi 
some diwonneeted memoranda contained in a note-book found 
іш Sasanka’s room, aad the mere fast that Madan had chosen to 
enter the name of Dinesh in a list prepared by him for some 
| unknown purpose, is obviously irrelevant for the purposes of 
this trial. On a review ОР the entire evidence, it is plaiu that the 
conspiracy charged against Dinesh cannot be supported 


” ж - * . * * 















































We may here conveniently deal with four important qu 
tions of law, raised and discussed before us in connection with 
the procedure adopted in the Court below, with regard to 
‘the examination of the witnesses and of the accused. 





Tt appears that, in more than one instance, when the 
Prosecution had called a witness to prove a particular point, 
(for instance, witnesses Rai Mohan Ray and Atal Chandra 


j Das Gupta), the defence dirsetel the erossesamination to 


d 





An 
кі 

















ж trial, $ Two qt 
arose, fir, whether in n cross-examiuation of 
-  desenption, leui leading questions could be put to the witness, 


secondly, whether the prosecution were entitled to test, by way — 
(of eross-examination, the veracity of their own witnesses aie 
regard to the matters elicited by the defence in cross-examü 
tion. Тһе answer to these questions must depend upon the — 
provisions of the Indian Evidence Aet, Section 188 is in these | 

Э terms : “ Witnesses shall be first examined-in-chief, then (if the 
adverse party so desires) cross-examined, then, (if the party ` 
calling him so desires) re-examined.” 





"Тһе examination and eross-examination must relate to. 
relevant facts, but the eross-examination need not be confined 
to the facts to which the witness testified on h 
in-chief.” 2 


examination- 





“Тһе re-examination shall be directed to tho explanation of 
matters referred to in eross-examination, and if new matter i 
by permission of the Court, introdacod in fe-examination, th 
adverse party may further crow ‘examine upon that matter?” 
Section 143 provides as follows :—" Leading questions 
шау be asked іш crose-oxamination.”” В 
Section 154 is in tiese terms 
discretion, po: 











The Court may, in its 
the person, who calls a witness to put any 
question to him which might be put in cross-examination by 
the adverse party.” It is consequently plain that the accused. 
were entitled, i facts in support 
of their defence from the prosecution witnesses, though the 
facts thas elicited had no relation to the facts to which the 
in-ebief. Tt is also 
w of this character, 
the defence was entitled, in view of the geuerality of the pro- 
vision of section 143, to ask leading questions. It is finally | 
obvious that the Court might, in its discretion, under 
7 Section 154, permit the prosecution to eross-examine the witness: 
even though, he had been originally called by them, with regard 
to the matters elicited hy the defence, Indeed, in such 
circumstances, it would be generally an improper exercise of | 
to refuse the prosecution an opportunity to 
































© witness has boon examined. 
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“cross-examine the witness for the purpose indicated. This view is 
infaceord with the law as administered in England. It has been 

filed there that though leading question may, in strictness, be 
put in cross-examination, even though the witness be favourable 
to tho cross-examiner [Parkin v. Moon], yet when а vehe- 
ment: desire is betrayed to serve the interrogator, it is certainly 
‘improper and greatly lessons the value of the evidence, to put 
the very words into the mouth of the witness which he ix 
expected to echo hack: Л, v. Hardy * Again, as the cross- 
examination is not limited to the matters upon which the 

-ehief, but extends to the whole 
SAGE, it would be obviously nafsir, to allow the evidence brought. 
out ih ¢ross-examination to pass unchallenged: Morgan v. 
diylpen?; В. х. Murphy * Тһе question was claborately 
weviewed by Shaw C. J. in Moody v. Rowel ^ where the 
leared Chief Justice summed up his opinion as follows 
There ix one authority directly in point, where the ob 
was taken, and it was devided by Lord Kenyon that su 

"leading question ік admissible: Dickinson v. Shee * 
Several reoont cases, it has been held that where a witness is 
called to a particular faet, he is a witness to all purposes and 
тау bo fully cross-examined to the whole case, and no distinc- 
Ліп ін suggested as to the mode of cross-examination 
v. Brydger 8; R. v. Brooke Y. The weight of authority 
іш favour of the right to pnt leading questions under the 
circumstances stated, and this is confirmed by practice and 
experiencé.!" As is pointed out in Taylor on Evidence 
(Art. 1482), іп the United States the difficulty is avoided by 
the adoption of the logically consistent rule that a party has no 
right to cross-examine any witness, except as to circumstances 
conncoted with matters stated in his examination-itt-chief, and 
if he wishes to examine him respecting other matters, he must 
do wo by making him, his own witness and by calling him as 

, Much in the subsequent progress of the canse. (Sce the judg- 
ment of the Supreme Court of the United States delivered by 
Ме, Justice. Story in Philadelphia aud Trenton Railway Coy. v. 











































% (1886) 7 O. & Р, 400. 794) 2% St. Tr. 75 

* (1818) 2 Stark 314. 1)1 Arm, M. & 

+ (1836) 17 Pickering 400, * 1501) 4 Enpe 7. 
? (1819) 4 stark 472; 2D R. R. 7: 








СІ т the diseretion of the tria Judge, and his 


decision is practically conclusive: Price v. Man 

















Howard *. - 


“In the course of the trial before the Sessions Judge, a 
persistent effort was made by the defence to elicit from indivi 
dual prosecution witnesses whether he was a spy or an informer, 

“and, also to discover from Police Officials the names of persons „ 
from whom they had received information. The Sessions 
Judge disallowed questions of this character, and, in our opinion 
the course he adopted was correct. In Æ. v. Bernard *, whon 
‘objection was taken to a question put to a witness, whether he 
had gone to а certain place as а spy, Lord Campbell allowed the 
objection to prevail, on the groand that the question was not 
relevant, and that the witness was really called upon to draw an 
inference from facts within his knowledge. Again in J. v. 
Smith O Brien *, it was rulel that disclosurox made by 
informers, to the Government, the Magistracy or the Police, 
with the object of detecting and ig offenders were pri- 

leged. Reference was made to the general rule formulated 
hy Eyre C. J. in Jt v. Hardy "2 “IU ix perfectly right that 
all opportunities should be given to discuss the truth of the 
evidence given against a prisoner; bnt there” is a rule, which 
has universally obtained, on account of its importanze to the 
public for detection'of crimes, that those persons who are the 
channel, by means of which that detection ix made, 
should vot be unnecessarily disclosed; if it сап be made 
fo appear that really and truly it is necessary to the 
investigation of the truth of the case, that the name of the 
person should be disclosed, 1 should be very unwilling to stop 
it, but it does not appear to me that it is within the ordinary_ 
course to do it. It may now be taken as settled rule that + 





























witnesses for the Crown in eriminal prosecutions undertaken by 
the Government are privileged from disclosing the channel 
+ (1840) 14 Peter 448, * (1898) 1 Fox. & Fin, 240; 8 
* (1902) 6 O. W. N, 519. Tr. N. S, 887 (085), 
1 (sso) 42 on. D372. + (849) 7 S Tr. N. & 2 (129). 
* (1886) 16 Q. B. D. 651. 7 (1704) 24 Bt. Tr, 755 (808, 811). 


ж 


a "The competency of а witoess is one thing and the power 
him to give evidence, which is commonly known as the compellability 
Ie ңайта, This compellabiity may be either () compailaiity ta 
compellability when «wom or afirmed to anver 


section in Woodroffe on Evidence. Section 141 Evidence Act 

‘and § 162 lays down the rale when soch questione 
nud § 142 when they may he asked. Section 154 provides 
‘idence to contradict aawer to questions testing veracity. 
Von ММА this rele fs іші wre Woods = Колем 






© (1817) a2 se. Tr, 1 (100), 
(1803): 














DWARKA NATH PATITA. 
[Reported in 90 С. Ti J. 455 ке 19 C. W. N 489.) — 


"Phe judgment of the Court was delivered by 

MooKEUER J.—This is an appeal on behalf of the 
plaintiffs, in a suit for ejectment of the defendant, on the 
allegation that he held as a tenant of the disputed premises * 
from month to month and had failed to vacate the land inspite 
of wervice of notice to quit. The defendant resisted the claim 
on the ground that his teuaney had not boon validly terminated. 
"The Subordinate Judge has given effect to this contention and 
Méadiseiosed tho mit, On tbe, premit арда three tinte 
have emerged for consideration, namely, first, was the defendant, 
as alleged by the plaintiffs, a tenant from month to month, 
entitled only to fifteen days’ notice to quit; secondly, was 
the notice in proper form; and, Bint the notice served 
in accordance with law. В 


As regards the first. question, the case for the defendunt i» 
that he took the premises from the commeicement of the 
Bengali year 1206, that the rent was fixed at Rs. 
and that the period during Which the tenancy was to continue 
was not settled. It is plain that the defendant became а tenant 
for one year only, for a rent of Re. 275, becaüse, under section 
107 of the Transfer of Property Act, which was in foree when 
the tenancy was constituted, a lease of immovable propert 
from year to year or for any term exceeding one year, or 
reserving а yearly reat;coull be made only by a registered 
instrument. "The position, consequently, was that the tenancy 
would, іш ordinary course, expire at the end of the year 
1806. Тһе tenant, however, continued іп occupation, and, 
the landlords accepted rent from bim for 1307; in other 
words, the tenant held over, the Jegal effect whereof is 
deis from section 116 of the Transfer of Property 

t. "That seotion—we quote only so much of it as is 
Xue de it case—is in these terms: “if a lessee of 
property re remains in possession thereof after the determination of 
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‘the lease granted to the lessee, and the lessor or bis legal 
live accepts rent from the lessee or otherwise assents to 

1 his-continuing in possession, the lease is, in the absence of an 
agreement to the contrary, renewed from year to year, or from 
month to month, according to the purpose for which the property 
Аі lensed, as specified in section 106," In the case before us, 
‘the lense was neither for agricultural nor for manufacturing 
purposes within the meaning of section 106, as the defendant 
had taken the property for a stationery shop. The lease was 
consequently renewed, priwa fwcie, from month to month. The 
question next arises, whether there wa» "an agreement to the 
contrary” within the meaning of section 116. As wus pointed 
out by Macleay, С, J. in Troiekya Nath v. Sarat Chandra’, 
the agreement mentioned means an agreement as to the terms of 
ithe holding over. Now, there is no proof of an express agree- 
ment as to the terms оп which the tenant was to hold over. 
But it is argued that as the rent was originally agreed to be an 
annual Tent, there was an implíel agreement that if the tenant 
+ hold over, he should hold over from year to year. ‘This argu- 
ment is obvious, Let os assume that the mode in 
J- Which the rout is expressed to be reserved, for example, at so 
much a year, affords a presumption that the tenancy is of а 
character. corresponding to it: Wilkinson ж. Mall? ; t 
it is plain that the rule is not of universal application 
presumption of a yearly taking does not always arise from the 
went being payable yearly: Atherstone v. Hosfock® ; Wilson 
У. Allott. The argument for the defendant in substance 
is that the lease was for one year, coupled with an implied 
‘agreement that the tenant would holil over from year to 
that in substance would be a lease from year to year, which 
under section 107 could not be éreated except by a registered 
instrument. In fact, this is an ingenious attempt to substitute for 
‘lease from year to year, a tenancy for one year coupled with an 

+ agreement to renew it from year to year: Mati La? v. Darjeeling 
Municipality®, We hold accordingly that there was no “agreement 
tothecontrary” within the meaning of section 116, and that after the 
‘expiry of the year for which thetenancy tookeffect,it was renewed 

A (1904). LLR, 32 Cale. 123 (127). жаа: 32. & Свв. 
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.—— As regards the second question, two objections have been taken | 
to the form of the notice, namely, fcri, that the notice, which. 
was dated the 16th Baishak 1318 and may, for the present pur- | 
pose, be assumed to have been served on that date, called upon 
the defendífot. to vacate the premises ‘within’ (that is, not later 
than) the 31st Baishuk, 1318; and secoud/y, that the notice was 
sigued on behalf of the first plaintiff by one Bharat Chandra De. 
"These objections are manifestly groundless. А notice served о 
the 16th Baishak which calls upon the tenant to quit on the 31st 
Baishak (the last day of that month) gives the tenant fifteen days" 

| notice, excluding the day on which the notioe isservedand expiring 

with the end of a month of the tenancy. Tho ease of SaJadigi v- 

Durga Charan®, upon which much stress has been laid by the 

defendant, is clearly distinguishable. In that case, the notice wax 

served on the 16th Falgoon and required the tenant to quit the 
land on the 80th Falgoon. It was contended on behalf of the 

Iandiond thatif the day on which the notice was served was 

taken into account, the fenant bad fifteen days 

tention was over-ruled, and it was held that he had only fours >. 

teon clear days" notice, while he was entitled under section 106 

to fifteen clear days’ notice. It is plain that the learned Judges 

took into account the day on which the notice was to expire and 

excluded from calculation only the day on which 

served. ‘The learned judges plainly could not intended to 

wee the expression ‘clear days? in its technical sense that the time 

to be reckoned exclusive of both the first and last days: / v. 

Herefordshire*, bi fi Ређе, Тһе” judgment, taken as a — 

whole, indicates conclusively that when they laid down that the 

fifteen days’ notice mentioned in section 106 meant fifteen clear 
days’ notice, they never intended to hold that, in caleulating Ше « 
fifteen days the day on which the notice is served, as also the 

date on which the notice expires are both to be excluded. This 


imu * (1906) 11 €. W- 5. 1128, * (820) 3 B. & AM. 081. 
? (1014) 20 0. L. J. 448 * (4843) 1 Dowling. N, 8, 707. 
> (1000) I. L. R, 28 Cale, 1155, 

40. W- N. 700. 
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(is in accord with what may be taken as the well-settled rule on 
the subject: Zer v. Grafton, Doe v. Matthews? ; Poole v. 


_ Warron*. Тһе contention that the notice was nota fifteen days” 


notice to quit must consequently be overruled. "The second 
‘objection that the notice was not signed by the first plaintiff 
ің equally untenable. Section 106 requires the notice to be in 
+ Writing, signed by or on behalf of the person giving it. The 
‘notice in this case was signed by Bharat Chandra De, ammuktear 
of the first plaintiff Haridas Saba. The power of attorney bas 
not Leen produced, but the defendant admitted that he was the 
*ammuktear, "The objection is clearly untenable, as the notice 
wns signed by an authorised agent. 

Аз regards the third question, we have to consider whethi 
“tho notice was served in accordance with the second paragraph of 
section 106 which provides as follows: “every notice under this 
wection must be in writing, signed by or on behalf. of the person 
giving it, and tendered or delivered" either personally to the 
party who is intended to be bound by it, or to one of his family 
‘or servants at his residence or (if such tender or delivery is not 
practicable) affixed to а conspicuous part of the property." In 
this case, attempt was made by the plaintiff's to comply with 
the requirements of the law by forwarding a notice to the defen- 
û registered cover through the Post Office. Тһе cover 
was ultimately returned to the plaintiffs by the postal authorities 
on the allegation that the addressee had refused to accept it, 
The cover with the notice contained therein, has been produced 
in the сошжо of the trial. ‘There is no oral evidence to show 
when the cover was posted, nor bas the postal peon been 
examined to prove when and where the cover was tendered 
to the defendant. The only oral evidence on the subject is a 
statement by the agent of the plaintiffs, who pledges his oath 
that he had given notice by a registered cover. The defendant, 
on the other hand, asserted in the соме of his deposition that 
the cover in question had never been tendered to bim. In these 
circumstances, the question requires consideration whether the 
Plaintiffs have proved that the notice was tendered either 
Personally to the defendant or to one of his family or servants 
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5322 month o ak, that is, not later than the 16th Baisbak. 
The evidence for the determin боп of this question, consists of - 
the envelope and its contente (the notice). The notice, on the 
face of it, ік dated the 16th Baishak 1315. The envelope is 
addressed to the defendant “ Dwarkanath Patita, Р.О. Narayan- 
gang, Bhagawanganj Bazar, Nij Gadi.” In а corner iw th 

in "frm Madanganj, Gobindachandra 


Y 





Saha; (tbe second plaintiff), On the three postage stamps 
affixed to the envelope, we һауе what purport to be impressions: 
of tho seal of tho Madanganj Post Office; cach bears date the 
49th April, 1911 whieh corresponde to the 16th Baishak 1318. 
abo а very faint almost illegible impression of 
vayangenj Post Office, dated the 20th April, 

We have further a з of the seal of the Madan- 

lu addition, we 


this letter returned as the addrosice refused to roci 
No. 5, 20th April, 1011.” (3). “ Refused and returned to sende 
J.C. G. 1м 

‘The first of these endorsement Bengali, and the second 
| English. Тһе first point for detormination i», when was 
the lettor posted ‘There is, as we have said, no oral evidence 
on the subject, and we are left entirely to the post marks on 
the envelope. Тһе use of a post mark in evidence involves 
at least three distinct principles. In the first place, the question 
arises, may it be inferred from the presence of what purports 
to be the official mark that the mark was genuinely affixed by 
an officer of the Post Office concerned. This is a question of 
authentication and may be answered in the affirmative, though 
there has been some fluctuation of judicial opinion on the 
subject. In A. у. Johnsont, an objection to the use of an Trish 
Post mark as evidence of a posting in Ireland, to the effect 
that “there was no evidence that either of the papers was , 
received from the Post Office which might bave been ascertained 
by tbe persons employed in that office," was not sanctioned, In 
R. v. Watson", a post mark was held not sufficient to show 
posting at the place named. In Arcangelo v. Thompson, a post 

3 (1505) 7 Жам 65 (06, 70.) * (1808) 1 Camp. 215, 

* (1611) 2 Стер. 020 (623). 
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- "mark was assumed genuine in proving receipt of a letter 
© ia cortain year. Ju A. v. Plumer, Post Office marks were 
. sed to show thal a letter came to a particular office, and 
similarly in Hitehon v. Bert? a post marks was presumed to 
be genuine, In бейе v. Bruddyl!® a post mistress was 
called to identify a post mark. In Abey v. Lill 4, Gaselee, 
J. said: ^ Where it is disputed, it ought perhaps to be 
proved, though what might be deemed to amount to proof 
— ie not clear." In Mareen v. Warren ^, the Post waster 
J of one of the offices was called to prove the post mark. In Shiply 
tv. Tithwiter ^ and Soken v. Collen °, post marke were 
prommed genuine. But iu Wood Coe v. Hoxlderorth *, it war 
Hf that some witness m the post mark. Iu the United 
7 States, there av cases in which post marks have been presumed 
wennine. New Haven v. Mitchell, Burgess =. Clark з". Тһе 
propondoreuee of judicial authority is in favour of the vi 
what purports to be the impression of а Post Office seul 
envelope which has been posted, may be presumed to be genuine, 
any rato, where ite genuineness ix not expressly questioned. Tn the 
second ріне, the question arises, whether if the post mark be taken 
fax genuine, it is evidence that the cover bearing it was stamped 
‘on the date tho impression bears. The auswer has been given in 
the’ affirmative. In биншійу!» Trial +t, a post mark, verified ax 
suthontio by the olerk, was admitted to show that the cover 
passed through the office on the date of the mark. In Flere, 
ve Braddyll®, a post mark was used to show that the letter 
‘existed on the date thereof. Ta 4Меу v. Lill !*, a post mark 
on the cover was used to show that the enclosed letter was 
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Ss wrongly dated. Та Sooke v. Collin °, a post mark was usel 
I to show the hour of posting a notice. These cases show that 
the post mark, when proved or assumed to be ges implies 
‘an assertion that the date on the mark is the date of affixing it 
Tn the third place, on the same principle, the post mark ic 
еуійене that the place or office mentioned therein was actually 
7 (1814) Ruse and Ry. а. 7 (1541) 7 M. & W. 812. 
* (1819) 2 B. «od B. 200. * (1546) 16 M. & W. 124. 
2 (1821) 3 Stark 64. * (1542) 15 Coon, 200 (225) 
te * (1829) 5 Bing. 200 (204). 7% (1581) 3 Ind. 250. 
22 (8M) 1C. M, & R зю. * Оты) 19 How. St, Teist 370 
© * (1880 7 C. à P. eso (ам). = (1629) 5 Bing, 208, 
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Tuis pastel at Madangang on the 29th April, | 
t is necessary (о rely on the date in the post marks, 
са the mere fact that the notice is dated the 29th April, 1911 
does not show that it must have been posted on the same date; 
as was said in Phelan v. М. W. Манай Life Ins. Co, 
experience indicates no such uniform connection between the 
date of a letter and the time of its mailing ax to raise an 
inference that а letter was posted on the day of its date, The ^ 
next question, which requires consideration, is, when was the 
cover tendered to the addressee, For this purpose, it would be — 
necessary to know the usual course of mail between the place of 
posting and the place of receipt, for the inference is, that the 
article posted was delivered in due coume of post: Pitts v. 
Harford *. We have here no evidence on the subject, and 
the Court cannot take as matters of public notoriety the ranni 
time of trains between two places on a particular day, the number. 
OF mail trains within a given time and other like facts involved 
im such an enquiry: Wiggs v. Barkham’. We are, 
therefore, obliged to rely opon the date in the post mark 
of the Narayanganj Post Office, This shows that the cover 
reached that office on the very date it was posted at Madanguug. 
бе. 29th April, 1911; but it does not follow that it was 
tendered to the addressee on the same date; as was said in Kart 
v. Preston ®, the date of delivery of an article sent by mail 
cannot necessarily be inferred from the post mark of the receiv- 
g office; this observation applies with special force to- 
registered articles which are delivered by the Post Office only 
between specified working hours. ‘The plaintiffs are, conse- 
quently, driven to rely upon the vernacular endorsement on the 
cover, and this leads to the question, whether that endorsement: 
is admissible in evidence. The endorsement is not signed; buf 
it is urged that it must have been made by the peon No. 5 who 
was probably entrusted with the delivery of the letter to the 
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addresses. Assume the endorsement to be genuine, but still 
there. remains the question, whether it is admissible in proof of 
‘the fact recited therein, namely, that the cover had been 
tendered to the addressee on the 20th April, 1911, and bad been 
refuted by him, ‘This plainly is at best a record of а statement 
by the peon. Such a statement would have been admissible 
under section 32 (2) of the Indian Evidence Act, if it had been 
proved that the peon was dead or could not found or had become 
incapable of giving evidence or that bis attendance could not 
‘be próemrel without an unreasonable amount of delay or 
tion, however, has been lid for the 
reception of the evidence under section 32 (3). "Phe only 
other section which deals with statements by persons, who cannot 
‘be called as witnesses, namely, section 33, has no application. 
Nor сап any assistauee be derived from the group of sec- 
tions relating to statements made under special cireum- 
stances, It cannot be argued with any show of reason that 
the endorsement ік admissible, because it is a statement made 
by a public officer in the discharge of his duty ; our attention 
has not been drawn to any provision of the Indian Evidence Act 
which would make a statement admissible on such a ground; 
indeed, if such a ground foradmission of evidence was recognised, 
Heotion 32 (2) would be superfluous. The inference follows, 
accordingly, that the vernacular endorsement on the cow 
mentioned above is not admissible in evidence iu proof of t 
allegation that the cover was tendered to and refused hy the 
addressee on the 29th April, 1911. But it has been argued that 
this view is opposed to the decision in Joyendrv Chwader v 
Dwarka Nath 1. That case, howe 
Beon correctly decided, is clearly distinguishable. "here a suit 
was brought for ejectment of а tenant of an agricultural 
holding, and the question arose whether the tenancy had been 
terminated, by service of notice to quit. The plaintiffs alleged 
that they had sent a notice to the defendant in a registered 
cover, duly posted, which bad been returned to them by tbe 
postal authorities on the allegation that it bad been refused 
Бу the addressee. Тһе Courts below held that these facts were 
proved, but it does not transpire from the judgments, on what 
‘evidence this conclusion was based; both Courts, however, held 
? (1885) L L. R 15 Cate. бөк 
























т, if it be assumed to have 
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the defendant to plead non-service of notice. In the course of 
the argument for the appellants in this Court, reference wax 
made by their Connsel to section 10 ille. (b) of the Indian 
Evidence Act and to the cass of Papillon v. Brunton’ and 
Loof Ali v. Pearce Mohn» * ; the attention of the Court wax 
also drawn “to evidence of service of notice ; we have not buen 
able to ascertain what partioular evidence of service had bee 
this Japie of time the record must have bee 
the record and on the arguments 
mentioned, the Court made the following observation: *' the 
Ir service of the noties ther form (that is, other than servies 
hy actually handing the бөйісе) was, however, proved, having 
been effected by a registered letter, the posting of which wax 
proved, and which was produced in Court in the cover in whicli 
it was despatohed, that cover containing the notice with an . 
endorsement upon it purporting to be by an officer of the Post 
Office stating the refusal by the defendant to receive th 
e досы" Upon the cases cited before us Доду Ali v. Pearee 
Згоди * aud Papillon v. Branton мой having regard also 
to motion 10 illus, (b) of the Evidence Aet, we think that only 
а captions doubt could lead us to regard that service a» 
insufficient.” It has been argued fhat the learned’ judges 
held solely on what purported to be an endorsement by an 
officer of the Post Office that the cover had been tendered to 
and refused by the addressee. Tf the learned Judges intended 
to Jay this down as а matter of law, it is worthy of note 
that the question of the admissibility of the endorsement was 
not argued before them ; if there was evidence to show that th 
was dead or not available, the endorsement might be 
admissible under section 32 (2) of tbe Indian Evidence Act. In 
the absence of information as to evidence of service of notice 
to which the attention of the Court was drawn, we аге not 
prepared to treat the dceision as a binding authori support 
7 of the proposition that ав endorsement of the description now 
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issible in evidence though the requisite condi- 
lity mentioned in section 32 HRN not beeu 
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ed in the judgment. Illustration (b) to section 16 is Рта Nath- 
“the question is, whether a particular letter reached 
"The facts that it was posted in due course and was not 
| through the dead letter office are relevant." This ix 
| different from the assertion that if the letter is returned 
‘with a note thereon by the peon that it had been tendered to and 
refused hy tho addressee, the inference follows that it was so 
wofually tendered and refused. ‘The case of Looff Ali v. Penrec 
“Mohun * was decided before the Indian Evidence Act came into 
force and cannot be treated as an authority on the question of 
the admissibility of evidence under section 32(2); but the 
facts are so meagrely stated in the judgment that, oven treated 
æ nesch authority, it is quite inconclusive; all that appears ix 
that one of the plaintiffs sent notice to the defendant in a cover 
swhieh was refused by the addressee, came back to the hands 
‘of the sender and was produced in Court. What evidence there 
was on the point does not appear, but we have the following 
observation in another part of the judgment: “that letter was 
forwarded to him by post duly registered and we must presume 
| that it was tendered to him ; he therefore cannot take advantage 
of his refusal to take it,” The case of Papilfow v. Branton” 
was of a very different character. There the tenaut posted a 
| notice to the agent of the landlord on the morning of the 25th 
‘March, 1859. The agent was in bis office until û to 7 o'clock 
in the evening ; he did not receive the letter, but found it the 
next morning. The jury found upon all these circumstances 
that as the letter bad been posted in the morning and had to be 
carried from Waterloo Place to the Temple, it must have reached 
the office of the agent the same evening, probably after he had 
loft. Аш upplication was made to set aside this verdict, but the 
‘Exchequer Chamber declined to grant а Rule. This, again, is 
clearly: а very different case from that of Jogendra Okunder v. 
Dwarka Nath*. 1t way be farther observed that in a case under 
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LEADING CASES. 

„ the Transfer of Property Act, Swbadiw v. Durga Charan', 
where reference is made to Rajoni v. На/зоияйма?, ib wns eid 
‘that “service ofsnotice by a registered letter through the Post 
Office is not necessarily a non-compliance with the provisions 

i of section 106, if there is evidence that the peon tendered or 

~ delivered the notice either personally to the party or to one of 

` L bis family-or to his servant: In both these cases, receipts signed 
by the addressees were produced, and that clearly was sufficient 
‘proof of good service, The ease of Iwai Kham w, Kati Kriskua® 
does not carry the matter further than Jogendra Chunder v. 
Dwarka Nath, Finally, the decision in Jogendra Chunder v. 
Dwarki Nath‘, is no authority for the proposition that the 
cover must be assumed to have been tendered (о the addressee 
ов the párticular date, if any, whieh the eadórsement шау bear. 
Neither in Jogendra Chunder v. Dwarka Nathi, wor in Lootf. 
Ali v. Pearce Mohua®, did any question arise as to the particular 
date on which the notice had been served. 
no tance сап be derived from the p 
section 10 of the Indian Evidence Act, namely that when there. 
je a question whether a part 
any course of business according to which it naturally would 
have been done is a relevant fact. In the ese before us, the 
plaintiffs can succeed ouly üpon proof that on the 20th April, 
1911, the cover was tendered either personally to the defendant 
or to ove of his family or servants at his residence and was 
refused By the defendant. The vernacular endorsement is not 
admissible for this purpose and cannot be treated as evidence 
of the events recited therein. Nor would seotion 114 of the 
Indian Evidence Act and illustration (/) thereto, Which are men- 
tioned in ће саве of Mir Тариғай Hosseini ¥. Gopi Narayan 
be sufficient to remove the difficulty in the way of the plaintiffs y 
even if we presume it as likely that the cover was’ tendered to 
the addressee, we cannot assume that it was so tendered on the 
29th April, 1911, yet sach assumption is essential for the 
success of the plaintiffs. Proof of the fact that а letter correctly 

S addressed has been posted and has not been received back 











r act was do 














soo LLR. 25 Cale, ия) * (190)6 C. W, x. 134 (187): 
40. W. N. 700. ^ (1868) 1. L. It 15 Cale, Өзі. 
9 090) 4.0. W. N o а * Q871) 16 W, R, 220, 





(4007) т с.1,2, 281 (209). 


" ж“ - 








7 ‘through the dead letter office may justify the presumption that 
it bad been delivered in due course of mail бо the adressee, but 
proof the fact that a letter has been duly posted and has been 
> returned by the postal authorities does not justify the. presump- 
‘tion that it has bees so returned because it has been refused by 
‘the addressee for it may well ba that it has been returned 
because the addressee has not been found ; much less is there a 
‘presumption that the eover bas been tendered to the addressee 
on a particular date.. We may further poiat out that the pre- 
- sumption mentioned in section 114 is not a presumption of law 
Dut a presumption of fact, and where, as in this ease, the 
defendant pledges his oath that the cover was never tendered 
“to, him, we cannot treat the presumption of regularity of 
official business as conclusive against him. We have fiually the 
not unimportant fact that the cover was addressed to the 
defendant at his gadi or place of business 

; 








here is nothing 
ing of section 
100, We are, consequently, of opinion that the plaintiffs 
“have failed to prove that tbe notice was duly served om the 
ЕССІЗ 
Тһе көші ік that the decree of the Subordinate Judge is 
confirmed and this appeal dismissed with costs. 





Appeal dismissed, 


| xem 

| Ope of йе questions on which lawyers are often coualtod ix d 
question of notice fo ít, whether 15 day's or = mont 
49. quit should bo бітеп ін Жа. Important question 1 
apande on he malurs Gf the tenancy and the construction of § 110 and 
aise thes! sectlonn of he Transfer of Property der (IY of 1889). After 
adios thenquention. of thn period for whic 
lawyer will have to advise ow the notice d 
Жі law өлі fn this eoonection an important question of law. of viden 
{At this cao, may але to be deca, If the notice je mot nerved pereat 
That sent Woo the post aud сөне» fact ta the person who arat the 

2 йе with endorvoments оз the corer, to the effet that The erias wes 
оттой an Da dares. тобына to receive it the question of 
‘of auch endorsements as ovidence and of interpretation of $10 3 
the Thulin Evidence Act ha io bé decided, as bas becn dono in this rne, 
Feet ONA tact ata liter өтесіз addressed has baci posted ent hes 
not been боча tack нв We Dead Lett Omer may ау the 
амар Бо tta i had Been delivered а е course of mail tothe аданы 

























